UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

VI TO VI TONE,
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V. : C.A No. 95-367L

METROPOLI TAN LI FE | NSURANCE
COMPANY AND JOHN DOES 1-5,

Def endant s

VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This case involves a dispute arising out of the enpl oynent
rel ati onship between plaintiff Vito Vitone and Metropolitan Life
| nsurance Conpany ("Metlife"). The matter is presently before
the Court on a notion by defendant Metlife to conpel arbitration
of the dispute and stay the action until the conpletion of any
such arbitration. For the reasons that follow that notion is
granted. In addition, after finding that plaintiff has no
standing to bring federal and state RI CO clains, the Court

di sm sses those clai ns sua sponte.

| . Backgr ound

The followi ng facts are not in dispute, unless otherw se
noted. Plaintiff joined Metlife in Cctober 1969, serving as
Sal es Representative, Sales Manager, District Sal es Manager,
Regi onal Sal es Manager, Director of Overseas Operations, and
Regi onal Executive at various points during his tenure. Most of

the conduct that gives rise to the present dispute took place



fromMay 1988 to July 1994, during which tine plaintiff served as
Metlife's Director of Overseas Operations.

The rel ationship between plaintiff and Metlife canme to an
end on Cctober 28, 1994.' 1In July 1995, plaintiff filed the
present |awsuit against Metlife and five unnanmed enpl oyees,
of ficers, and agents of Metlife (John Does 1-5) challenging the
propriety of that term nation and related conduct. Plaintiff
contends that Metlife terminated himin retaliation for his
conplaints to Metlife's auditors, nanagenent, and Legal
Depart ment about conpliance irregularities in the conpany's
operations, and for his intention to report these irregularities
to the appropriate state and federal regulatory authorities.
Plaintiff asserts that such a term nation violates the Rhode
| sl and Whi stleblowers' Protection Act.?

Further, plaintiff's conplaint asserts clains for
i ntentional and negligent m srepresentation, defamation/false

Il ight invasion of privacy, and federal and Rhode Island civil

'According to the allegations in the conplaint, in an
Cctober 1994 neeting plaintiff was inforned that he could either
accept a denotion to a sales position or face term nation.
Plaintiff characterizes this conmunication as a constructive
termnation, while Metlife clains that plaintiff chose to end the
relationship voluntarily.

*The specific sections on which plaintiff bases this claim
R 1. Gen. Laws 8§ 36-15-1 et seq. (1990), were repeal ed effective
July 5, 1995; these were replaced with simlar provisions at R |
Gen. Laws § 28-50-1 et seq. (1995). |In addition, plaintiff
chal l enges his term nation as a breach of his enpl oynent
agreenent with Metlife.



RI CO recovery.® These clains present nore general challenges to
Metlife's conduct vis-a-vis plaintiff during the termof his
enpl oyment. Specifically, plaintiff contends that he was induced
to accept the Director of Overseas Operations position when he
recei ved assurances that Metlife' s operations were in conpliance
with applicable regulatory protocols.* In addition, plaintiff
asserts that he was nmade a scapegoat in Metlife's attenpts to
cover-up the alleged inproprieties, and that statenents were nmade
by Metlife and John Does 1-5 regarding plaintiff's "poor business
judgnment” that damaged his future enpl oynent prospects. Finally,
plaintiff clains that he was "injured in his business or
property” by reason of Metlife's alleged crimnal RICO
vi ol ati ons.

O relevance to this dispute is an arbitrati on agreenent
executed in the course of plaintiff's enploynment with Metlife.
In 1986, plaintiff registered with the National Association of
Securities Dealers, Inc. ("NASD'), of which Metlife is a nenber.
As part of his NASD application, plaintiff conpleted a Uniform

Application for Securities Industry Registration or Transfer,

318 U.S.C. § 1964(c)(1994); R 1. Gen. Laws § 7-15-4(c)
(1992).

‘Plaintiff also asserts that this conduct anmounts to
obtaining plaintiff's services by fal se pretenses, a crim nal
violation for which R1. Gen. Laws 8 9-1-2 (1985) provides a
civil recovery.



known as a "Form U-4." Paragraph 5 of the Form U-4 contains the
following arbitration cl ause:

| agree to arbitrate any dispute, claimor controversy that

may ari se between ne and ny firm or a custoner, or any

ot her person, that is required to be arbitrated under the

rul es, constitutions, or by-laws of the organizations with

which | register, as indicated in item 10 as may be anended
fromtime to tine.”>
Thus, plaintiff agreed to submt disputes to arbitration as
requi red by NASD rules and By-Laws; for all matters relevant to
this litigation, the applicable regulations are provided by the
NASD Code of Arbitration Procedures ("NASD Code").

At issue here is the extent to which the NASD Code conpel s
arbitration of the present dispute. This question is conplicated
by the fact that the NASD Code was anended, effective Cctober 1,
1993, in a manner that directly bears on this issue: |anguage
was added to the NASD Code to bring matters "arising out of the
enpl oynment or term nation of enploynment of associated person(s)”
specifically within the scope of arbitrable matters.® The

following are the rel evant provisions of the NASD Code; the

hi ghlighted materi al was added by the 1993 anmendnents.

Part |, Sec. 1.

®The NASD was the only organization listed in Item 10 of
plaintiff's Form U4 and Metlife was listed as plaintiff's
“firm?"

®When plaintiff's application for NASD registrati on was
accepted, he becane an "associ ated person” under the meani ng of
t he NASD Code.



This Code of Arbitration Procedure is, prescribed . . . for
the arbitration of any dispute, claimor controversy arising
out of or in connection with the business of any nenber of
t he Association, or arising out of the enploynment or
term nation of enploynent of associated person(s) with any
nenber, with the exception of disputes involving the
i nsurance busi ness of any menber which is also an insurance
conpany:

(1) between or anobng nenbers;

(2) between or anpbng nenbers and associ ated persons;

(3) between or anobng nenbers or associ ated persons and
public custoners, or others; and

(4) between or anobng nenbers, registered clearing
agencies with which the Association has entered into an
[arbitration] agreenent.

Part 11, Sec. 8(a).
Any dispute, claim or controversy eligible for arbitration
under Part | of this Code between or anong nenbers and/ or
associ at ed persons, and/or certain others, arising in
connection with the business of such nmenber(s) or in
connection with the activities of such associ ated person(s),
or _arising out of the enploynent or term nation of
enpl oynent of such associ ated person(s) with such nenber,
shall be arbitrated under this Code, at the instance of:

(1) a nmenber agai nst anot her nenber;

(2) a nmenber against a person associated with a nmenber
or a person associated with a nenber agai nst a nenber; and

(3) a person associated with a nenber agai nst a person
associated with a nenber.

Cont endi ng that the present dispute is within the scope of
arbitrable matters under these provisions of the NASD Code,
Metlife filed a notion to conpel arbitration and to stay this
action pending the conpletion of any court-ordered arbitration.
After hearing argunments of counsel, the Court took the matter
under advisement. The matter is now in order for decision.

1. Discussion
The Court approaches the present matter with a healthy

regard for the strong congressional and jurisprudential mandate
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favoring arbitration. Section 2 of the Federal Arbitration Act
provides that witten arbitration provisions within contracts
i nvol ving comrerce are valid and enforceable. 9 U S C § 2
(1994). Section 3 of the sanme Act specifies that a court "shal
stay the trial of the action until such arbitration has
been had," if it finds that the subject natter of the litigation
is within the scope of a particular arbitration agreenent. 9
US C 8 3 (1994). The Supreme Court has noted that this
provi sion "l eaves no place for the exercise of discretion by a
district court, but instead mandates that district courts shall
direct the parties to proceed to arbitration on issues as to

whi ch an arbitration agreenent has been signed.” Dean Wtter

Reynolds, Inc. v. Byrd, 470 U S. 213, 218 (1985) (enphasis in

original). This "liberal federal policy favoring arbitration
agreenents” is so strong that "any doubts concerning the scope of
arbitrabl e i ssues should be resolved in favor of arbitration.”

Mbses H. Cone Menorial Hosp. v. Mercury Constr. Corp., 460 U.S.

1, 24-25 (1983).

In this light, the Court should have little difficulty
finding that the present dispute is within the scope of
arbitrable matters under the NASD Code, as anended in 1993.
| ndeed, the | anguage of the NASD Code seens to give a fairly
unanbi guous answer to the question of arbitrability in this case.
The dispute primarily concerns plaintiff's enploynent at and

termnation fromMetlife. First, plaintiff's termnation from



Metlife is the springboard for the whistleblow ng, breach of
agreenent, and civil RICO clains. Moreover, the
m srepresentation, false pretenses, and defamation clains al
stem from conduct that took place in the course of the enploynent
rel ati onship between plaintiff and Metlife. There would appear
to be little need, therefore, to resort to a policy in favor of
arbitration -- the dispute clearly conmes within the "arising out
of the enploynent or term nation" | anguage of the NASD Code.

Faced with this conclusion, plaintiff advances two argunents
to support his contention that the present dispute is not subject
to arbitration under the NASD Code: (1) the 1993 anendnents are
i napplicable to this case, since plaintiff executed his Form U4
prior to these anendnents; and, (2) the insurance business
exception of section 8 of the NASD Code applies to renove this
di spute fromarbitration. The Court considers each of these
argunments in turn.
A Applicability of 1993 NASD Code Amendnents

As set forth above, the 1993 amendnents to the NASD Code
added | anguage to sections 1 and 8 which clearly indicates that
enpl oyment and term nation disputes fall within the scope of NASD
arbitration. Plaintiff notes that at the tine he executed his
Form U-4 the NASD Code did not contain such | anguage, and thus
contends that the amendnents should not be applied retroactively
to bring the dispute between hinself and Metlife within the scope

of arbitrable matters.



The Court cannot agree with this contention. Under the
terms of the Form U-4 signed by plaintiff, he was bound to accept
and conply with any changes in NASD regul ati ons, including
changes in the NASD Code. Paragraph 2 of plaintiff's Form U4
reads as foll ows:

| hereby apply for registration with the organi zati ons and
states indicated in Item 10 as may be anended fromtinme to
time . . . and hereby certify that | agree to abide by,
conply with, and adhere to all the provisions, conditions
and covenants of the statutes, constitutions, certificates
of incorporation, by-laws and rules and regul ati ons of the
states and organi zations as they are and may be adopt ed,
changed or anended fromtine to tine. (enphasis added).

No matter how clever a grammatical argument plaintiff m ght
offer,” the effect of this |anguage is inescapable: anmendnents
to the NASD Code are incorporated as part and parcel of
plaintiff's agreement with his enployer and NASD

Nonet hel ess, plaintiff asserts that the amendnents shoul d
not be applied retroactively to cover the present dispute.

Plaintiff draws on the Seventh Crcuit's decision in Kresock v.

‘Plaintiff argues that the "as anended" clause only nodifies
Item 10 of Form U-4 -- the list of organizations with which
plaintiff has registered. Under this reading, plaintiff would be
bound by the regul ations of any additional organizations, but not
new rul es of organi zations of which he is already a nenber. The
argunent is flawed in two respects: first, plaintiff focuses on
t he wong paragraph of Form U-4 by discussing the "as anmended”
cl ause of paragraph 5 i nstead of paragraph 2. Even accepting
plaintiff's argunent regardi ng the construction of paragraph 5,
this does not resolve the issue regarding the rel evant section of
Form U-4. Second, assuming plaintiff sinply confused the
par agr aph nunbers, the argunent still fails. There are two "as
anended" cl auses in paragraph 2: one clearly refers to Item 10,
while the second just as clearly refers to each organi zation's
rul es and regul ati ons.



Bankers Trust Co., 21 F.3d 176 (7th G r. 1994), for primary

support. In Kresock, a Title VII enploynment discrimnation case,
the Court held that it would not apply the 1993 anmendnents
retroactively where the "rel evant conduct took place |ong before
t hese anmendnents to the [ NASD Code] becane effective.” 1d. at
178-79. Wile the Court did not specifically state what the
"rel evant conduct” was, it did note all conduct that could
possi bly be relevant -- the execution of Form U4, the discharge,
and the filing of the lawsuit -- took place prior to the
effective date of the anmendnents. See id. at 179. The Court
stressed the undesirabl e incentives that an alternative hol ding
woul d create: "after commencenent of litigation, an organi zation
such as the NASD could sinply amend its rules to force one or
both parties to do sonmething (like arbitrate) that one or both
never agreed to do. Such a situation is unacceptable.” 1d.

The district courts that have considered Kresock have

concluded that the "rel evant conduct” cited by the Seventh

Circuit is the filing of the lawsuit. See In re Prudential Ins.

Co of Am Sales Practices Litig., 924 F. Supp. 627, 636-39

(D.N.J. 1996); Wjcik v. Aetna Life Ins. and Annuity Co. (Wjcik

1), 901 F. Supp. 1282, 1287-88 (N.D. Ill. 1995). Focusing on the
"incentives" rationale, those courts have concl uded that Kresock
was primarily concerned with preventing the application of the
amendnents to a dispute where a |lawsuit has al ready been fil ed.

Therefore, said courts have applied the 1993 anmendnents to cl ains



filed after the effective date of the anendnents, regardl ess of

when the Form U-4 was executed. See In re Prudential, 924 F.

Supp. at 638; Wjcik I, 901 F. Supp. at 1288-89; see also Pitter

v. Prudential Life Ins. Co. & Am, 906 F. Supp. 130, 134

(E.D.N. Y. 1995) (al so holding 1993 NASD Code amendnents
applicable to action filed after effective date of amendnents).
Fi ndi ng the reasoning of those cases persuasive, the Court
agrees that the 1993 amendnents to the NASD Code are applicable
toclainms filed after the effective date of the anendnents,
regardl ess of when the Form U-4 was executed. Such is the case
here, as plaintiff filed his claimalnost two years after the
effective date of the anmendnments. Wen he filed this claim
plaintiff should have been fully aware of the set of rules
governing his enploynment-rel ated dispute; in such a case, the
Court cannot conclude that Metlife (or NASD) unfairly changed the
rules in the mddle of the gane. Therefore, the Court concl udes
that the 1993 NASD Code amendnents are applicable to the present
di spute. Indeed, the fact that nost of the conduct conpl ai ned of
here al so took place after the effective date of the amendnents

only bolsters the Court's conclusion. See Wjcik v. Aetna Life

Ins. and Annuities Co. (Wjcik Il), 916 F. Supp. 729, 730-31

(N.D. 1I'l'l. 1996) (clarifying previous order to note that both
filing date of claimand timng of actionable conduct was

rel evant to finding amendnents applicable).
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I n passing, the Court notes that this dispute nost likely
woul d have been subject to arbitration even under the NASD Code
as it read at the time plaintiff executed his Form U 4. The
majority of the courts applying the pre-anmendnent NASD Code read
the rel evant provisions to include enpl oynent disputes as an
arbitrable matter, even though such disputes were not explicitly

referenced in the NASD Code.® See, e.qg., Metz v. Merrill Lynch,

Pierce, Fenner & Smth, Inc., 39 F.3d 1482, 1486-88 (10th G r

1994); Kidd v. Equitable Life Assurance Soc'y of the United

States, 32 F.3d 516, 519-20 (11th Cir. 1994); Association of Inv.

Brokers v. S E.C., 676 F.2d 857, 861 (D.C. Cr. 1982). The

circuits are not united in this conclusion, however, as the
Seventh CGircuit has held that the pre-anmendnent NASD Code did not

require arbitration of enploynent disputes.® Farrand v. Lutheran

Br ot her hood, 993 F.2d 1253, 1254-55 (7th Cr. 1993). However,

because the Court finds the 1993 anmendnents applicable to the

®The history of the anendnents supports this position, as it
suggests that the changes were intended only to clarify
anbiguities in the NASD Code | anguage, not to expand the scope of
arbitrable matters. See 58 Fed. Reg. 39070, 39071 (1993) ("The
NASD has taken the position that enploynment disputes are
arbitrabl e under Section 8, but in order to clear up any
anbiguity, it is proposing the changes.").

°The Ninth Circuit, while not expressly deciding the matter,
has al so suggested its willingness to join the Seventh Circuit in
this conclusion. See Prudential Ins. Co. of Am v. Lai, 42 F.3d
1299, 1305 (9th Gr. 1994), cert. denied, 116 S.C. 61 (1995).
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present case, the resolution of this issue can await another
day. *°
B. The | nsurance Busi ness Exception

Plaintiff's second argunent against arbitration is that even
under the 1993 anendnents, the present dispute falls within the
"insurance busi ness" exception to arbitrability of the NASD Code.
Part |, section 1 of the NASD Code excludes fromarbitration
di sputes "involving the insurance business of any nenber which is
al so an insurance conpany.” Plaintiff asserts that this case
falls within the exception because: (1) the questions he raised
with Metlife managenent, for which he was allegedly fired,
concerned the conpany's insurance practices, and (2) the state
and federal RICO clains detail inproprieties in Metlife's
i nsurance busi ness practi ces.

The Court does not agree with plaintiff's conclusion. As
di scussed earlier, the main thrust of this claimis to challenge
a negative enploynment decision and ot her conduct during the
enpl oynment relationship, not to exam ne Metlife's insurance
practices. In this case, the Court would only review Metlife's

i nsurance practices to determ ne how such practices, and the

“The Court does note, however, that the Farrand decision has
been wdely criticized. See, e.qg., Kidd, 32 F.3d at 519 n.6
(Farrand di sregards Suprene Court's directive to resol ve
anbiguities in favor of arbitrability); The 'Strappes G oup, Inc.
v. Siedle, 1993 W 443926, at *4 (D. Mass. Nov. 22, 1993)
(Farrand creates "irreconcil able conflict"” between sections 1 and
8 of NASD Code).

12



all eged attenpts to conceal these practices, m ght have affected
plaintiff's enpl oynent conditions and resulted in his

term nation. As the weight of authority has concluded, such an
indirect review of a conpany's insurance business, sounding in
the context of an enploynent dispute, is not enough to invoke the

exception. See, e.qg., Wjcik I, 901 F. Supp. at 1291-92

(exception not applicable where clains arise from w ongful
conduct directed at enployee, not insurance aspect of enployer's

busi ness); Prudential Ins. Co. of Am v. Shamms, 865 F. Supp.

429, 432-33 (WD. Mch. 1993) (exception not applicable where
enpl oynment discrimnation and retaliation clainms had nothing
specifically to do with insurance business practices).

The Court takes note of a recent case invoking the insurance

busi ness exception, In re Prudential Ins. Co. of Am Sales

Practices Litig., 924 F. Supp. 627 (D.N. J. 1996). At issue there

were clainms "nore intricately connected with the allegedly
fraudul ent and illegal character of Prudential's business
practices than are clainms in ordinary enploynent disputes.” 1d.
at 640. Under such "uni que circunstances", the fact-finder would
have been required "to engage in the conprehensive eval uati on of
Prudential's insurance practices” in order to resolve the

enpl oyment clainms. 1d. at 460-61. Because of this need to

eval uate the defendant's business practices, the Court found that

this was not a sinple enploynent case, but instead a "dispute

13



i nvol ving the insurance business" of defendant and thus outside
the scope of NASD arbitration. |d. at 461-62.

According to the In re Prudential Court, the distinguishing

feature of the case was the need to engage in a conprehensive
revi ew of the defendant's i nsurance business in order to resol ve

the enmpl oynent clains. 1d. Unlike In re Prudential, the Wjcik

and Shammas clains did not require such a review, as the
enpl oynment cl ainms there could survive absent independent proof of

a violation of insurance regulations. See also Trunbetta v.

Metropolitan Life Ins. Co., 1994 W 481152, at *3 n.3 (E. D. Pa.

Sept. 1, 1994) ("[Whether or not the defendants actually engaged
in any unlawful insurance practices is irrelevant to this
di spute.").

While the Court finds the reasoning of In re Prudential of

acadenmi c interest, that does not change the outcone of the
present case. No "conprehensive eval uation” of Metlife's

i nsurance business will be required to resolve nost of the clains
at issue here, as plaintiff need not prove the illegality of
Metlife's insurance practices in order to succeed. To wit, even
if Metlife were to be cleared of all charges of inpropriety in
its insurance business, the main thrust of plaintiff's conplaint
-- his retaliatory discharge claim-- would survive that

determ nation. The same holds true of plaintiff's other

enpl oynment-rel ated clains. Since no "conprehensive eval uation”

of Metlife's insurance practices will be undertaken to resolve

14



this case, the business insurance exception is inapplicable to
t hese clains.

The RICO portion of plaintiff's claimdoes raise an issue
under this analysis, however. The civil R CO clainms nmy well
require the fact-finder to engage in a plenary review of
Metlife's insurance practices, because in order to make out a
civil RRCOclaim plaintiff nmust first show an underlying

crimnal R CO offense. See Nodine v. Textron, Inc., 819 F.2d

347, 348-49 (1st Cr. 1987). In other words, in order to resolve
plaintiff's RICO clainms, the Court would have to review Metlife's

i nsurance practices in detail to determ ne whether an underlying

of fense has occurred -- the type of "conprehensive eval uati on”
envisioned by In re Prudential. Therefore, plaintiff's RI CO
claims will be analyzed now.

The Cvil R CO d ains

As noted above, civil RICO clains mght in some instances

trigger the insurance business exception of the NASD Code. The

“The only enploynment-related clains that give the Court sone
pause under this analysis are the m srepresentation cl ai ns.
There, plaintiff alleges that he took a different position at
Metlife in reliance on allegedly untrue statenents about the
conpany's conpliance with regulatory statutes. While this claim
m ght require the fact-finder to ask sonme questi ons about
Metlife's conpliance, this would only necessitate a cursory
revi ew of such practices, not the "conprehensive eval uation”

required In re Prudential. Moreover, the m srepresentation
clainms present, at best, tangential nmatters, as the heart of this
dispute is plaintiff's termnation. 1In light of the federal

policy in favor of arbitration, it would be inproper to allow
such a tangential issue to prevent a predom nantly "arbitrable"
di spute fromreaching arbitration

15



Court need not nmake such a determ nation in this case, however,
because an exam nation of plaintiff's RICO clains reveals that he
| acks standing to bring such clains on the facts as presented in
the conplaint. Accordingly, the Court will dismss plaintiff's
federal and state RI CO clains sua sponte.

18 U.S.C. § 1964(c) provides a private cause of action for
trebl e damages and attorneys' fees to "[a]lny person injured in
hi s busi ness or property by reason of a violation of section 1962
of this chapter.” As the First Grcuit has recogni zed, recovery
under this section requires: (1) injury to business or property;
(2) a violation of § 1962; and (3) that the violation caused the

injury. See Nodine, 819 F.2d at 348. The focus here is on the

third prong of this test, causation. The Suprenme Court has
framed the question of causation as one of standing: under §
1964(c), a plaintiff "only has standing if, and can only recover
to the extent that, he has been injured in his business or

property by the conduct constituting the violation.” Sedim

S PRL. v. Inrex Co., 473 U. S. 479, 496 (1985). Thus, section

1964(c) provides no cause of action to individuals injured by

acts other than crimnal R CO violations. See Nodine, 819 F.2d

at 349.

For his civil RICO clains, both state and federal, plaintiff
asserts his term nation and subsequent difficulty in finding
enpl oynment as his injuries. Such injuries are considered injury

to "business or property" under § 1964(c). 1d. at 348. As for

16



causation, plaintiff broadly clainms that these injuries resulted
fromMetlife's RICO violations; the alleged indictable offenses
are mail and wire fraud, transportati on of noneys taken by
fraud,*®* and recei pt of unlawfully taken noney.

A cl oser exam nation of the case, however, reveals that none
of these all eged offenses could have caused plaintiff's injury.
Plaintiff contends that he was term nated for reporting
guestionabl e practices to managenent, not because of the offenses
thenselves. Simlarly, any danage to plaintiff's reputation and
busi ness prospects was caused by statenents nade by Metlife
regarding his termnation, not the alleged mail or wire fraud, or
the recei pt of unlawfully taken noney. Because plaintiff was not
"injured in his business or property by the conduct constituting

the violation,"” he lacks standing to bring a civil R CO claim

Conpare Morast v. Lance, 807 F.2d 926, 932-33 (11th G r. 1987)

(enmpl oyee term nated for reporting banking irregularities |acks
standi ng under civil RICO because firing "did not flow directly
fromthe predicate acts").

This conclusion is conpelled by the First Crcuit's decision
i n Nodi ne, which presented al nost identical facts. |n Nodine,

the plaintiff discovered that his enployer routinely violated

218 U S.C. §§ 1341, 1343 (1994).
18 U.S.C. § 2314 (1994).
18 U.S.C. § 2315 (1994).
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Canadi an custons | aws and had engaged in various acts to cover up
this conduct. Nodine, 819 F.2d at 347-48. Wien the plaintiff
reported these violations to his superiors and then to the

enpl oyer's | egal departnent, he was discharged. [|d. He then
brought a civil R CO action under 8 1964(c), alleging the

predi cate R CO of fenses of mail and wire fraud, obstruction of
justice, obstruction of a crimnal investigation, and
interference with commerce. |1d. at 349. The First Circuit
affirmed the dism ssal of the conplaint, finding that the injury,
t he di scharge from enpl oynent, was caused by the enployer's
retaliation, not the predicate offenses. According to the Court:
"Firing Nodi ne under these circunstances was wong, but it did
not violate the RICO Act." |d.

The sane holds true in the present case, where plaintiff's
injuries were caused by the Metlife's alleged conduct towards
him not the predicate RICO offenses. As the First Crcuit
stated in Nodine, such conduct m ght be "wong"” -- indeed, it may
be the basis for a successful whistleblowing claim However, the
conduct does not make out a RICO claim Plaintiff was not
injured by the conduct constituting the alleged RI CO violation,
and thus he | acks standing to bring such a claim

This causation analysis applies with equal force to defeat
plaintiff's claimunder the state RICO statute. As with federa
RI CO, Rhode Island's RICO | aw provides civil recovery for any

person "injured in his or her business or property by reason of"

18



a predicate crimnal RICO offense. R 1. Gen. Laws 8§ 7-15-4(c)
(1992). This provision presents the sanme requirenents as does
its federal counterpart, and requires a simlar analysis. See

Martin v. Fleet Nat'l Bank, 676 F. Supp. 423, 432 (D.R . 1987)

(using sane analysis for federal and state civil RICO clains).
For the state claim the predicate of fenses all eged are obtaining
money and plaintiff's services by false pretenses -- a larceny.®
The injuries alleged are the sanme as in the federal claim
plaintiff's term nation and damage to his reputation and future
busi ness prospects. As with the federal clainms, the injuries are
unconnected to the alleged predicate crimnal RICO offenses --
the injuries flowfromthe termnation and the "fallout” from
that term nation, not the alleged crimnal conduct. Therefore,
there is no standing to bring a Rhode Island RICO claim

Because the injuries conplained of do not flow fromthe
al | eged predicate RICO crimnal offenses, the Court concl udes
that plaintiff lacks standing to bring these civil RICO clains.
As it appears beyond doubt fromthe pleadings that plaintiff can

prove no set of facts which would support a claimfor civil R CO

BUnder Rhode Island | aw, any person who "obtain[s] from
anot her designedly, by any fal se pretense or pretenses, any
noney, goods, wares, or other property, with intent to cheat or
defraud” is guilty of larceny. R I. Gen. Laws § 11-41-4 (1994).
Larceny is one of the offenses included as "racketeering
activity" under the state RICO statute, R1. Gen. Laws 8§ 7-15-
1(c) (1992).
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recovery, the Court dismsses plaintiff's R CO clains, under both

federal and state | aw, sua sponte.

C. Cl ai ns Agai nst John Doe Defendants

Plaintiff's final argunent opposing the notion to conpel
arbitration and stay the action concerns the clains agai nst John
Does 1-5.' Plaintiff suggests that because the John Doe
defendants remain unidentified, the clains against them are not
subj ect to arbitration under the NASD Code. '’

The Court will not consider the arbitrability of the clains
agai nst John Does 1-5 at this tinme. At present, the only matter
before this Court is the dispute between plaintiff and Metlife,
as Metlife was the only entity served as a defendant in this
matter. The John Doe defendants are unidentified and unserved;

therefore, they are not yet parties to the action. See Nagle v.

Lee, 807 F.2d 435, 440 (5th Cr. 1987) ("the nmere nam ng of a
person through use of a fictitious name does not nake that person
a party absent voluntary appearance or proper service of

process."); Hart v. Yamaha-Parts Distrib., Inc., 787 F.2d 1468,

1471 (11th Cr. 1986) (defining party status to require either

pl aintiff raises this issue even though no notion has been
made to conpel the arbitration of any of the clains against the
John Doe def endants.

Plaintiff maintains that Part |, section 1 of the NASD Code
only provides for arbitration of disputes "between or anong
menbers and associ ated persons.” In brief, plaintiff contends

t hat because the John Does are unidentifed, they are not
"associ ated persons” as to whomarbitration is required.
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vol untary appearance or service); In re Library Editions of

Children's Books, 299 F. Supp. 1139, 1142 (J.P.ML. 1969) (sane);

see also 67A C.J.S. Parties 8 3 (1978). It would be inproper for
this Court to resolve issues concerning the arbitrability of
cl ai s agai nst persons that are not yet part of this case.

If the identities of the John Doe defendants are di scovered
during the preparation for, or during the conduct of, the
arbitration proceedi ngs between plaintiff and Metlife, of course,
they can be served. The Court will then entertain any notions
concerning those clains. Until the John Does are served they are
not parties to this case and any all eged cl ai ns agai nst themw ||
not be considered by the Court.

I11. Conclusion

For the foregoing reasons, the Court grants Metlife's notion
to conpel arbitration of the dispute between plaintiff and
Metlife, pursuant to the witten agreenent of the parties. In
addition, plaintiff's federal and state RICO clains are dism ssed
sua sponte. If plaintiff believes that he can show cause why the
RI CO counts should not be dism ssed, he can file a notion for
reconsi deration with an acconpanyi ng nmenorandum wi thin 20 days of
the date hereof. |If such a notion is filed, defendant will have
20 days to file an objection thereto with an acconpanyi ng
menorandum  Then, the Court will set the matter down for

heari ng.
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Accordingly, all further proceedings in this matter (except
a notion for reconsideration) are stayed until the conpletion of
arbitration, as required by the Federal Arbitration Act, 9 U S. C
§ 3 (1994).

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Cct ober , 1996
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